ISSN 2415-3206
MANAGEMENT

Journal
Issue 2 (30), 2019

JEL Classification: H 57; F 02; F 36

REGULATORY PROVISION OF PUBLIC

PROCUREMENT SYSTEM IN THE CONTEXT

UDC 35.073

DOI: 10.30857/2415-3206.2019.2.6

OF EUROPEAN INTEGRATION OF UKRAINE

L. MUROVANA!

leiv National University of Technologies and
Design, Ukraine

Introduction. One of the main
directions of Ukraine in international
cooperation is the FEuro integration
process. The main purpose of which is
the  implementation of  national
legislation to European standards, with
further adaptation and modification in
accordance with international rules and
regulations.

Scientific research hypothesis. Any
integration processes are quite complex
and time-consuming, but they are
necessary to improve the performance of
the field in which they take place.
Ukraine's European integration is aimed
at ensuring the development of the
spheres of political, legal, economic and
social life of the country, including
public procurement system in Ukraine.
The purpose of the study is to analyze
the impact of integration processes on
the current regulatory framework of the
public procurement system in Ukraine.
Research methods. General and special
methods, such as systematic analysis
and generalization, were used to
determine the state of disclosure of the
research problem. The method of

comparisons, analogies and
systematization was used for the
analysis of regulatory documents
regulating the sphere of public
procurement.

Results. On the basis of the author's
study of the current state of legal

support of the public procurement
system in the context of European
integration of Ukraine, a gradual
distribution of the evolution of national
legislation in the field of public
procurement to international standards
was presented, with its further
reformation into the field of public
procurement. The basic functions of the
institutional structure of the public
procurement system are considered and
the valid legal acts of the procurement
process are summarized.

Conclusions. The analysis of the
process of reforming the system of
"public procurement” in the field of
"public procurement” is characterized by
a rethinking of the spending units of
public funds with the need to
approximate national legislation to
international standards. For this purpose,
a number of normative legal acts have
been adopted by the state authorities
aimed at accelerating the process of
European integration of Ukraine, but
some of them require further research
and adjustments in order to adapt to
national legislation.

Keywords: implementation, public
procurement,  public  procurement,
authorized body, e-procurement system,
tenders, budgetary funds, Prozorro
system.
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1 . « . « . .o
Kuiscokuii nayionaneHuil yHieepcumem mexHono2iu
ma ouzauny, Ykpaina

Beryn. OpHMM 3 OCHOBHUX HampsIMiB
VYkpaiHiu B MDKHApOJHOMY CITIBPOOiT-
HUIITBI € €BpPO IHTETpAIiifHUN TpOoIIeC.
OcCHOBHA MUJIb fAKOTO € IMIUIEMEHTAL[IS
BITYM3HIHOIO 3aKOHO/IaBCTBa 110
€BPONECHCHKUX CTaHAAPTIB, 3 TOJAIBIION0
aJanTamicro Ta 3MIHOKO  3TIOHO 3
MDKHApPOJIHUMHU HOPMaMH Ta IPaBUIIaAMH.
l'imoresa  HAyKOBOro  JOCITiIKEHHS.
Bynp-sKi iHTErpariiiini mpomecu € JOCUTh
CKJIQJIHUMU Ta TpPUBAJIUMH, OJHAK iX
MPOBEJICHHS € HEOOXIMHUM 3 METOH
TIOKpAIICHHS TTOKa3HUKIB e()EeKTHUBHOCTI
TieEl chepu B SAKIM BOHHU TPOXOMSTH.
€BpoiHTerpallisi YKpaiHu cropsMoBaHa Ha
3a0e3MeYeHHS PO3BUTKY cdep
MOJIITUYHOTO, TPAaBOBOTO, €KOHOMIYHOTO,
COLIIAJIbHOTO JKHUTTSA JEp)KaBH, B T.4.
CHUCTEMH MyOIIYHUX 3aKyIiBeJb B YKpaiHi.
MeTow J0CHiI:KeHHSI € aHaji3 BIUTUBY

IHTerpalifiHuX TMPOIECIB Ha CydacHy
HOPMATHBHO-TIPABOBY ~ 0a3zy  CHCTeMH
nyOIiYHUX 3aKyIiBedb B YKpaiHi.

Metoau JOCJIiAKeHHS. ITig Jac
MIPOBEACHHS JIOCITIKEHHS Oymo
BUKOPUCTAHO 3arajlbHOHayKOBI Ta
croemiajgbHl METOOHM, TakKl SK METOM

CUCTEMHOTO aHaJi3y Ta y3araJlbHCHHsS —
JUIS  BU3HAYEHHS CTaHy  PO3KPUTTS
npoOiiemu jmociipkeHHs. [[ns  anamizy
HOPMAaTUBHO-TIPABOBUX JIOKYMEHTIB, IO
peryiorTh chepy myOaiuyHUX 3aKyIiBelb
3aCTOCOBYBABCS METO/ MOPIBHSHB,
aHaJIOT1HA Ta CHCTEMATH3Alll].

PesyabTaTi. Ha miacTtaBi mpoBeaeHOTO
aBTOPOM JIOCIIIJDKEHHSI CYy4acCHOTO CTaHy

HOPMAaTUBHO-TIPAaBOBOTO  3a0€3MEYEHHS
CUCTEeMH  IYONIYHMX  3aKyMiBelb B
KOHTEKCTI €BpoiHTerpanii Ykpainu, 0yno
NpPEJICTAaBICHO  IMOETAaHUN  PO3MOJILT
€BOJIIOIIT HAI[IOHAJBHOTO 3aKOHOJ/IaBCTBA
y cdepi JepKaBHUX 3aKyMiBENIb [0
MDKHApOAHUX CTaHAAPTIB 3 MOAAIBLION0
pedopmarttiero oro y chepy myOmidHUX
3aKyImiBeib. PO3rinsHyTO OCHOBHI (yHKIIi{
IHCTUTYIIIITHOT ~ CTPYKTYpH  CHUCTEMH
nyOJIYHUX 3aKyMiBelb Ta Yy3arajabHEHO
YUHHI HOPMaTHUBHO-TIPaBOBI aKTH
IpoIIeCcy MPOBEICHHS 3aKyIIiBEb.
BucHoBKH. Amnaniz nporecy
peopMyBaHHS ~ CUCTEMH  «JEpP’KaBHUX
3aKyIIiBeNb» B Cepy «ITyOTiuHi 3aKyITiBIi»
XapaKTePU3y€eThCS MIePEOCMUCIICHHS
PO3MOPSAHUKIB ~ JAEP)KaBHUX  KOIITIB 3
HEOOXITHICTIO HAOJIMKEHHIM
HAaIllOHATEHOTO 3aKOHOJJaBCTBA 10
MDKHapoOJHUX cTaHaaptiB. [ng mporo
opraHamMM  JiepKaBHOi ~ BJagud  OyIo
OPUAHATO  Psii  HOPMATHUBHO-TIPABOBHX
aKTIB, SIKi CIIPIMOBaHHI HAa TMPHCKOPEHHS
nporiecy €BpoiHTerpaiii YKpaiHu, OJHaK
NeBHA YaCTHHA SKUX MOTPeOye MOJAbIINX
JOCII/DKEHh Ta KOPHUTYBaHb 3 METOIO
ajarnrarii 110 HAIIOHATLHOTO
3aKOHO/IaBCTBA.

Kirouosi cJI0BAa. IMmmemenTanis,
JiepKaBHI 3aKymiBii, MyOJIYHI 3aKyIiBIIi,
YIIOBHOBAKEHU I opras, cucTema
EJeKTPOHHUX  3aKyliBelb,  TEHJAEPH,
Or0KETHI KOIITH, cucTteMa Prozorro.
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Formulation of the problem and its relation to important scientific and
practical tasks. The reform of the public procurement system in the field of
public procurement has confirmed that Ukraine is working to stabilize the
regulatory framework in this area by harmonizing national legislation with EU
rules and bringing procurement procedures in line with international standards.
However, the implementation of the public procurement system, in accordance
with the principles and approaches applied by European countries, is currently in
the implementation phase, so there are some gaps in the legal framework that
impede the achievement of the set goals.

Analysis of recent research and publications and unresolved parts of
the study. The study of regulatory support, reform, functioning of the system of
public / public procurement in their works considered by domestic scientists,
such as O. Ovsanyuk-Berdadin, Y. Falko, K. Khustakova, O. Shatkovsky,
G. Sevastyanova, V. Minaylo, O. Kritenko, I. Vlyako [7-10]. Due to the
acceleration of the pace of European integration of Ukraine, in accordance with
the constant dynamic changes of the legislation in the field of public, the
relevance of the study is being made.

Research results. Ukraine's integration process with the European Union
can be characterized as a complex, long-lasting process with prolonged
development and further rapid growth. In general, the reform of the public
procurement system can be divided into several main stages (Table 1), the
starting date of which is 14.06.1994, namely signing

Table 1
Evolution of Ukraine's public procurement system reform
Years Legal acts Major changes
Law of Ukraine of December 22, - selection of contractors for the first
1995 Ne 43/95-BP «On deliveries of | time on a competitive basis;
products for state needs» - defined the general list of state
CMU Resolution No.266 of customers.
29.02.1996 “On the Procedure of
Stage 1 Forming and Placing State Orders
December for Supply of Products for State
1995 - Needs and Controlling Their
March 2008 | Execution”
(period of CMU Resolution No. 694 of - development and adoption of the
origin of the | 28.06.1997 “On the Organization first provisions on conducting
tender and Conducting of Tenders tenders by the Bidders.
legislation) (Tenders) in the Field of Public
Procurement of Goods (Works,
Services)
CMU Resolution of 13.09.1998 Ne
1369 «On tenders (tenders) in
construction»
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End of the Table 1
Years Legal acts Major changes

Law of Ukraine of February 22,
2000 No. 1490-III “On Procurement
of Goods, Works and Services at
Public Funds”

- adopted the first "tender" law,
which provided for the creation of a
competitive environment, ensuring
transparency and  fairness  of
competitive bidding;

- the law stipulates the possibility of
giving preference to domestic
producers during the procurement.

CMU Resolution No. 1312 of
10.10.2001 “Procedure for
Interagency Coordination of Public
Procurement”

-an attempt to apply an EU
counterpart to framework
agreements.

- the absolute regulatory role of the

Stage 2 Law of Ukraine of 16.06.2005. No. Tender Chamber for the competitive
August 2005 — | 2664-IV «On Amendments to bidding process;
March 2008 Certain Legislative Acts of Ukraine | - Corruption  schemes with a
(tender on Additional Guarantees of compulsory oversight of the Tender
turmoil Protection of the Financial Interests Chamber;
period) of the State» - mandatory disclosure of purchase
information on a private website.
CMU Resolution of 28.03.2008 -repeal of the Law of Ukraine of
No. 274 "On the implementation of | February 22, 2000 No. 1490-II1 “On
goods, works and services at public Procurement of Goods, Works and
Stage 3 expense" Services at the State Funds”
March 2008 — CMU Resolution of 17.10.2008 -all pl}rchases are governeq by the
August 2010 resolutions of the Cabinet of
... No. 921 «On Approval of the .. . .
(transition) . Ministers of Ukraine, which are
Regulation on Procurement of based on  the incinles  of
Goods, Works and Services at Public .\ p P
competitiveness, transparency and
Funds» . e
fairness of bidding.
- legislative implementation of the
complaints mechanism through the
Antimonopoly Committee of
Ukraine;
Stage 4 - implementation of flexible
August 2010 = |y o o Ukraine of 01.06.2010 No., | Procurement rules for -monopoly
December enterprises in socially important

2015 (tender
revival period)

2289-VI “On Public Procurement”

areas of activity (energy, - water, -
heat, general transport);
- adoption of a number of legislative

acts for the implementation of
procurement  under  framework
agreements.
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End of the Table 1
Years Legal acts Major changes

Law of Ukraine dated 10.04.2014
No. 1197-VII “On Public

- modernization of the negotiation
procedure;

- introduction of basic definitions in
the area of procurement definitions

Procurement” in accordance with EU standards;
- simplifying ~ the  procurement
process.
Stage 5 Law of Ukraine of 25.12.2015 - introduction of the system of
December No. 922-VIII "On Public electronic procurement - publication
2015 - Procurement" of information by the Customers
September Law of Ukraine dated 19.09.2019. independently ‘ about purc‘:hases
2019 . through authorized electronic sites;
(period of No. 114-IX, “On Amendments o the - the possibility of  creating
. Law of Ukraine* On Public . . .o
approximation .- centralized purchasing organizations;
. Procurement “and Some Other . . :
of public . . - introduction of electronic
Legislative Acts of Ukraine on . .
procurement . directories
Improvement of Public i
to EU ”» - ensuring transparency of
Procurement
standards) procurement.
Source: author-based [1, 2, 10-12].
Partnership and Cooperation Agreements between the European

Communities and Ukraine (hereinafter the PCA), which entered into force on
01.03.1998 through a lengthy ratification process. As can be seen from the table,
the process of reforming the system of "public procurement” in the field of
"public procurement” is quite lengthy and complicated. The first three steps
reflect the process of rethinking public funds managers with the need to develop
foreign trade between Ukraine and the EU, by opening up the EU market to
domestic enterprises, creating a competitive environment when selecting
suppliers and overcoming corruption at all levels of government.

The next stages are characterized by the approximation of national
legislation in the field of public procurement to international standards and the
subsequent reformation of it into the field of public procurement. Thus, the
Association Agreement between Ukraine and the European Union, the European
Atomic Energy Community and their Member States (hereinafter referred to as
the Association Agreement), signed in Brussels on 27.06.2014, became the main
legal instrument that defined the vectors for the development of political
spheres, legal, economic and social life of the state, incl. public procurement
system in Ukraine.

Within the framework of implementation of the Association Agreement by
the Government of Ukraine during 2011-2019 a number of planned normative
legal acts of implementation of the EU legislation in the field of public
procurement were adopted. Among them, it was desirable to single out the
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"Strategy of reforming the public procurement system" ("Roadmap")
(hereinafter referred to as the Strategy), which was approved by the CMU
decree of 24.02.2016 and included the measures, responsible contractors and
timeframe necessary for the implementation of the provisions of EU directives
into national procurement law.

The main directions of reforming the public procurement system of
Ukraine, which are foreseen by the Strategy are presented in Figure 1.

Harmonization of national legislation | ®* implementation of the provisions of EU directives into national law

with the rules of the European Union

* institutional development, adequate logistical and human resources
of the authorized body, as well as an independent oversight body for

Development of institutional the protection of the rights of public procurement entities

structure and improvement and
optimization of functions of the
controlling bodies

* optimization of interaction between regulatory and supervisory
bodies in the field of public procurement and management of public
finances

* development of international cooperation in the field of public
procurement

* enhancing Ukraine's image on the international stage as a state with
a modern public procurement system

International cooperation in the field
of public procurement

* creation and development of an e-procurement system in line with
EU requirements and standards

* implementation of international practice in the Ukrainian
e-procurement system

Creation and development
of e-procurement system

* development of the system of professional training of public
procurement specialists;

Professionalization of public * professionalism in the field of public procurement

procurement

Source: author-based [6].
Figure 1. Main directions of reform of the public procurement system
of Ukraine

The first significant step towards the harmonization of national legislation
in accordance with the rules of the European Union was the adoption by the
Verkhovna Rada on December 25, 2015 of the Law of Ukraine No. 922-VIII on
Public Procurement (hereinafter — Law No. 922-VIII), which practically
implemented the conditions of the first stage of public reform. procurement
identified in the Strategy.

Consider the main areas that were implemented during the implementation
of Law No. 922-VIII [1]:
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1) Ukraine was the first among the EU Member States to introduce the
obligatory auctions for the procurement of goods, works / services, through the
introduction of a single web portal of the Authorized Body: the electronic
procurement system Prozorro at the Internet address: www.prozorro.gov.ua;

2) electronic complaint system was introduced with an open complaint
process;

3) free publicity of the procurement information by the Customers through
the automated electronic sites on the web-portal of the Authorized Body;

4) reduction of terms and types of tendering procedures: open tendering
(basic procurement procedure), competitive dialogue and negotiated
procurement procedure;

5) it is possible to use the electronic procurement system for purchases that
are not covered by Law No. 922-VIIII, but are in excess of UAH 3000;

6) obligatory reporting on the conclusion of contracts in case of not
conducting electronic auctions for the purchase of goods / services worth from
50 thousand UAH up to 200 thousand UAH, works — from 50 thousand UAH up
to 1.5 million UAH;

7) introduction of the national classifier of Ukraine DK 021:2015 for
goods, services and works, which corresponds to the single Procurement
Vocabulary (CPV), approved by the EU Regulation 2195/2002 of the European
Parliament and the Council and the amendments in accordance with the EU
Commission Regulation 213/2008;

8) an obligation to use a digital signature that guarantees the complete
protection of the signed document to all participants of electronic procurement;

9) there have been changes in the organizational activity of the Customer:
in particular, the tender committee or the authorized person (s) may carry out the
procurement;

10) the opportunity to create centralized procurement organizations, whose
main task is the effective lawful use of budget funds.

Also for the first time is the concept of "public funds", which automatically
transforms the sphere of "public procurement" into the sphere of "public
procurement”. In addition, the introduction of an electronic system has ensured
transparency and openness at all stages of procurement procedures, created a fair
and competitive environment among participants, allowed the most efficient use
of public funds of enterprises, minimized corruption risks and abuses in the field
of public procurement, etc.

Following the approval of Law No.922-VIII, for the successful
implementation of the Strategy and the goals set by the Strategy, a number of
subordinate legal acts were developed by the institutional bodies of the public
procurement system (Figure 2).

81



ISSN 2415-3206 Journal
MANAGEMENT Issue 2 (30), 2019

Ministry of Economic * implements public policy in the field of public procurement

Development and Trade ..
of Ukraine (Ministry of * develops legal and regulatory support for state regulation in

Economic Development) the field of public procurement

* implements the state policy in the field of treasury servicing

State T f Ukrai
T Y O - ATAIne of budgetary funds

(State Treasury)

» central complaint body for complaints about breaches of
public procurement law

» carries out control in the field of public procurement within
the limits of its powers defined by the law

Antitrust Committee

e carries out control in the field of public procurement within

A ting Chamb .. . .
ceounting thamber the limits of its powers defined by the law

* implements state policy in the sphere of state control
* monitors public procurement by monitoring or otherwise
within the scope of its authority

State Audit Office
(State Audit Service)

- /

NN N NN

Source: developed by the author.
Figure 2. The institutional structure of Ukraine's public
procurement system

In Figure 3 presents in general the procurement process by the contracting
authorities, specifying the legal acts applicable at each of its stages. It should
also be noted that all deadlines for disclosure of information pertaining to the
organization, as well as the phased process of public procurement are clearly
defined in Law No. 922-VIIII, for which violations established administrative
liability for all participants in accordance with the Code of Ukraine on
Administrative Offenses and the Criminal Code of Ukraine etc.

Equally important was the approval of the Ministry of Social Policy of
Ukraine from 18.02.2019 to implement the Strategy in the field of
professionalization in the field of public procurement. No. 234 "On Approval of
the Professional Standard "Public Procurement Specialist” [3]. This order
defines clear qualification requirements for specialists in public procurement,
creates conditions for a simplified transition from the work of tender committees
to authorized persons, etc. In general, it will accelerate the development of the
system of professional training of specialists in the field of public procurement.

Final implementation of the reform of the public procurement system in
accordance with the rules of the FEuropean Union, envisaged by the
implementation of the adopted on 19.09.2019. The Verkhovna Rada of Ukraine
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of the Law of Ukraine No. 114-IX "On Amendments to the Law of Ukraine "On
Public Procurement” and Some Other Legislative Acts of Ukraine on
Improvement of Public Procurement" (hereinafter — Law No. 114-1X), which
enters into force on 04/19/2020. Since Law No. 114-IX has not yet been
implemented, it remains a prospect for further study and research.

4 Establishment and \/° Order of the Ministry of Economic Development from March 30, 2016 )
organization of the No. 557 "On Approval of the Model Provisions for the Tender Committee or
procurement activity of the the Authorized Person (s)
tender committee or * Order of the Ministry of Economic Development of 02.12.2016. No. 217
i "On Exemplary Initial Programs on Public Procurement Organizatio
\_ authorized person (s) A O plary g Org n and )
4 Y ) ) )
Obtaining a digital signature * Law of Ukraine of May 22, 2003 Ne851-IV "About electronic documents and
for the members of the tender electronic document circulation”
committee or an authorized *  Order of the Ministry of Economic Development of March 18, 2016 No. 477
person (s) “On Approval of the Procedure for Public Procurement Information”
\- AN J
/ \f° CMU Resolution of February 24, 2016 "On Approval of the Procedure of \
Registration on an Operation of the Electronic Procurement System and Carrying Out of
authorized electronic site Authorization of Electronic Sites"
* Order of the Ministry of Economic Development of March 18, 2016 No. 473
"On defining the web portal of the Procurement Authorization Body in the
\ j\ electronic procurement system and ensuring its functioning" /
. . Y - , N
Identify the subject of the * Order of the Ministry of Economic Development from March 17, 2016
procurement and approve the No. 454 "On approval of the procedure for determining the subject of
annual procurement plan or procurement”
annex thereto * Order of the Ministry of Economic Development of March 22, 2016 No. 490
"On approval of forms of documents in the field of public procurement”
N Ao poblie procurement” )
Y . ) )
Publication of information on * Order of the Ministry of Economic Development of March 22, 2016 No. 490
sub-threshold procurement / "On approval of forms of documents in the field of public procurement"
open bidding / competitive ¢ Order of the Ministry of Economic Development from April 13, 2016 No. 680
dialogue / negotiated A "On approval of indicative tender documentation” )
Conclusion of the contract on \/' CMU Resolution of 23.04.2014 "On prepayment of goods, works and services
purchase and payment purchased for budgetary funds"
* Order of the Ministry of Finance of Ukraine dated 02.03.2012. No. 309 "On
Approval of the Procedure for Registration and Accounting of Budget
Obligations of Budget Managers and Budget Recipients in Bodies of the State

Treasury of Ukraine"
- AN J

Source: author-based [4, 5, 10-12].
Figure 3. Legal acts of the public procurement process in accordance
with Law No. 922-VIII

Conclusions and prospects for further research. A number of legal acts
are considered, which are the basis of the public procurement process in the
context of Ukraine's European integration, and we can note its long and difficult
path, characterized by rapid changes in development over the last years. The
Government has developed and approved a number of legal acts whose main
task is to accelerate the integration processes of Ukraine, but in order to adapt
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them as quickly as possible, they need to be researched and improved in
accordance with the requirements of the European Union.
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